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17 May 2010
Dear Ms Nunn
Consultation on National Minimum Wage Workers: Travel and Subsistence Expenses Schemes 

The Low Pay Commission welcomes the opportunity to respond to the consultation on the National Minimum Wage: Travel and Subsistence Expenses Schemes.  The Commission has always taken a close interest in the treatment of migrant workers and also in the effective enforcement of the minimum wage, which we believe is crucial to its success.  Migrant workers, particularly those in the agriculture/food processing sector, are ones who are most likely to be affected by the use of these schemes, as large numbers are employed as temporary workers in these sectors.

Salary Sacrifice Schemes

The Commission is acutely aware of the issues surrounding deductions from pay for those workers paid at or around the National Minimum Wage.  For our 2006 Report, we undertook a detailed review of benefits-in-kind and salary sacrifice schemes to see if there was a case for allowing some of these to count towards the minimum wage.  Our review concluded that many low-paid workers would gain no advantage from these schemes. In addition, allowing some schemes to count towards minimum wage pay would complicate the National Minimum Wage while only benefiting a small number of workers.  As a result, accommodation remains the only benefit-in-kind that may count towards the calculation of minimum wage pay.

Each year, we consult stakeholders over the operation of the National Minimum Wage.  During these consultations, some stakeholders have repeatedly expressed their support for relaxing the minimum wage regulations to allow deductions from salary for the provision of certain services, for example transport.  While we can see the benefits from allowing certain deductions from salary, for example in terms of administrative convenience, our overriding concern is the protection of the worker from exploitation.  We have not been convinced that were such changes allowed, provisions could be implemented to guarantee that workers were agreeing to these changes on a voluntary basis.  In many of the sectors where these issues are raised, a large number of migrant workers are employed, usually on a temporary basis.  Over the last few years, our reports continue to express concerns over the particular issues and problems migrant workers face and their susceptibility to exploitation.    

Evidence in Relation to Travel and Subsistence Schemes

As part of our consultation for the 2010 Report, recently published by the Government, we received evidence from some stakeholders over the operation of tax-free travel and subsistence schemes for those paid at or around the National Minimum Wage.  Stakeholders questioned the legality of the “salary sacrificed” in relation to the minimum wage and whether the allowances paid could count towards minimum wage pay.  In addition, they were concerned that workers were not actually given any choice in whether they could participate in these schemes.  Employers who did not want to take advantage of their workers by using these schemes were put at a competitive disadvantage.  One of the benefits of the National Minimum Wage is that it creates a level playing field in relation to wages because no worker can be paid below that wage level.

We saw evidence, by way of a worker’s payslips, that showed although the worker benefited by a few pounds per week, businesses were making considerably more than this because employers’ National Insurance Contributions (NICs) were reduced and the amount paid by way of tax-free allowances was less than the amount of salary sacrificed.   

Operation of Travel and Subsistence Schemes

The Commission recognises that, from the evidence it has seen, it is possible to operate a travel and subsistence expenses scheme that complies with the current National Minimum Wage Regulations, for workers paid at or around the minimum wage.  However, as already stated, we are concerned over the current operation of these schemes, in particular in relation to:

· whether or not the worker is given a genuine free choice to participate in a scheme;

· whether or not the worker is made fully aware of what they are sacrificing, in relation to the impact on their future entitlement to earnings-related contributory state benefits;

· the savings per worker that accrue through the use of these schemes and how only a small proportion of this saving is given to the worker;

· businesses that are put at a competitive disadvantage through not using these schemes; and  

· inequitable treatment of workers in relation to tax credits, as workers who have access to these schemes are eligible for higher working tax credits than those who do not have access, because the schemes produce lower taxable pay.  

Given the nature of the employment of workers who utilise these schemes, it is possible that they will, at some point, want to access earnings-related contributory benefits, either here or within another EU country.  Because of this, it is imperative that fully understand that by joining one of these schemes, they are potentially restricting their access to what may be at a later date, an important source of income.

The Government’s Proposal

The Commissions supports the Government’s proposal to amend the National Minimum Wage Regulations so that expenses which qualify for tax relief under the temporary workplace rules no longer count as pay for minimum wage purposes.  We believe this proposal is appropriate, proportionate and necessary to protect workers, most likely vulnerable workers, from possible exploitation.  From the evidence we have seen, and from what we have been told, we do not believe that the short-term financial gain benefits the worker in the longer term.  We also remain unconvinced that workers are actually fully aware of what they are sacrificing in the longer term. 

We recognise that by implementing this change to the Regulations, there is likely to be an impact on Employment Businesses or Umbrella Companies supplying labour using these schemes.  One impact could be that Employment Businesses or Umbrella Companies cease trading as their business model is no longer viable.  It is also likely that some low-paid workers may lose employment as a result.  However, we do not believe that this impact justifies allowing the existing schemes to continue as they are and possibly the number of schemes in operation to expand.  We believe it is in the workers’ best interest to have full access to benefits they are entitled to.  In addition, the proposed changes to the Regulations should help those businesses not operating these schemes by ensuring a more even playing field in terms of market competition.

We hope that our input to this consultation proves helpful.  We would be happy to expand on the points made above, if required.

Yours sincerely
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David Norgrove
